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Presenter

• Mr. Dubreuil has 35 years, of 
experience leading projects and 
organizations through significant 
development and growth from 
concept thru to startup, turn 
arounds, change & claims 
management, restructuring and 
process improvement. 

• He has in-depth senior management 
experience in leadership 
development and team building 
within project, engineering, and 
construction management, business 
development, finance, IT, and 
operations.
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Overview 
• The New Normal requires “new ways” of operating that requires all parties; Owners, 

Consultants, Contractors, Engineers, and Equipment Suppliers to find new and 
innovative ways of optimizing cost and schedule to mitigate the impact of COVID-
19 and work towards a sustainable recovery. 

• Excusing a party from its contractual obligations for a force majeure event is the 
exception. “Contract liability is strict liability. It is an accepted maxim that pacta sunt 
servanda, contracts are to be kept.

• This discussion explores three fundamental methods to help ensure that as 
projects resume - the threats to safety, quality schedule and cost are minimized and 
opportunities for improvements in each of these core areas are explored and 
realized. 

• These methods are:
1. Transparent Communications 
2. Collaboration and Integration 
3. Rigorous Change Management

• Using industry research and experience we outline how these methods build 
trust to develop the ideas to mitigate the impact of COVID-19 Force Majeure events 
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Force Majeure  

Force Majeure events are usually defined as certain acts, events 
or circumstances beyond the control of the parties, for example, 
natural disasters or the outbreak of hostilities – Pandemics

There is a continuing duty by both parties to mitigate the 
impacts of the force majeure event by:
• Proactively taking reasonable steps to mitigate the impacts of the 

force majeure event. This may include deciding how best to allocate 
limited goods or considering substitute performance. When choosing 
the right approach, the interests of both parties must be considered. A 
constructive dialogue with the contractual counterparty is crucial here. 

• Setting up a process to continually review and assess potential 
steps to mitigate during the force majeure event. At present, there is 
uncertainty as to when the duty to mitigate ceases to be engaged. The 
safest approach is therefore to continually monitor the situation and act 
accordingly.

• Keeping a documentary record of the different mitigation options 
considered, and the steps taken. It is good practice to keep written 
notes of what was discussed during telephone calls and meetings. This 
could be especially important for recording the consideration of options 
which were ultimately discounted.
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Source HFW Legal – Force Majeure – Now What? A Three Step Framework for Mitigation



Force Majeure – Past Examples
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Fort McMurray Wildfires - 2016

Calgary Flood 2013 Fukushima Disaster -2011 

Global Financial Crisis - 2008

Source: Microsoft Bing Search 



Force Majeure - Globally the COVID-19 Pandemic is 
unlike anything we’ve faced in our lifetime

• In fact, there is nothing novel about the novel 
coronavirus—at least so far as contract law is concerned. 

• Certainly, the scope of the federal, state and provincial 
governments’ shutdown of businesses has been 
unprecedented, causing massive disruptions to the supply 
chain, prompting innumerable commercial tenants to 
declare force majeure on their rental obligations, and 
impelling parties to back out of all manner of deals due to 
economic uncertainty. 

• But contracts are disrupted by force majeure events of all 
kinds, and we won’t have to wait until the COVID-19 cases 
meander their way through the judicial process to predict 
what the law will look like after it is all over. 

• There is nothing about the pandemic that is going to 
shake the sturdy foundations of contract law.
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Source Lexus Nexus – Force Majeure and Coronavirus (COVID-19): Seven Critical Lessons from the Case Law



COVID-19 - Return to Work Plans

Most owners with large sustaining and capital programs have 
developed Return to Work Plans that based are on a variety of 
factors but typically include: 
• Government Guidelines and Regulations:

• Return Phases: Pandemic, Phase 1, Phase 2, Phase 3, New Normal
• Social Distancing: 2 Meters, Reduced Occupancy Levels
• PPE Requirements: Masks, Face Shields, Gowns, Gloves
• Hygiene Requirements: Hand Washing, Surface Cleaning

• Project and Business Priorities: 
• Critical, High, Medium and Normal

• Supply Chain:
• Engineer, Constructor, Consultant – Availability/Viability
• Equipment Availability
• Material Availability 
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Source CII – UMM Sector - COVID-19 Recovery presentation by Ginny Li May 2020



Transparent Communications – Building Trust 

The COVID-19 Impacts are Real
• Industry Study concludes - Construction 

Productivity Decrease of 20% because of 
COVID-19

• Through open, transparent and frank 
communications all parties in a project can 
mitigate these impacts
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Source: Pandemics and Construction Productivity: Quantifying the Impact By Maxim Consulting Group August 5, 2020



Transparent Communications – Building Trust

With Mutual Duties to Mitigate - all parties can improve results through open and 
transparent communication that includes:
• Collectively Defining, Quantifying and Agreeing to COVID-19 Impacts:

• Scope – will it / can it / should it - change because of the COVID-19 delays?
• Schedule

• Delays - Craft, Equipment, Material, Shop and, Site Availability
• Work Methods

• PPE, Social Distancing, Occupancy Restrictions, Testing regimes, 
Inspections – can lead to new methods for craft to work 

• Cost
• Craft Productivity, Premium Pay, Shift Pay, Equipment and Material Prices 

(alternative suppliers), Mitigation Requirements (Cleaning, Testing, 
Tracking, Training, Access Control, Distancing)

• Quality – Potential impact because of - alternative materials, methods and 
equipment

• Safety – Meeting the spirit and the letter of the constantly changing 
regulations

• OPEX
• Experience from other projects that can be applied to help mitigate impacts
• Research papers and studies as baselines to establish cost and schedule 

impacts
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Source: PMI PEMBOK Guide Sixth Addition



Transparent Communications – Building Trust

• Priority Setting
• Schedule vs Cost vs Quality
• Resource availability based on other party priorities and projects

• Opportunities
• Acceleration, Multiple Shifts, Scope Changes, Deferments
• Virtual Meetings: Design, Planning, Inspection, Reporting, Coordination
• Alternative Approaches: Technology, Work Allocation Amongst Parties, Tooling, 

Equipment, Methods 
• Threats

• COVID-19 setbacks, 2nd and 3rd Waves, Craft, Professionals, Equipment and 
Material  Availability

• Changing Regulatory Environment – PPE, Hygiene, Social Distancing, 
Shutdowns, Tracing, Testing

• Rigorous Documentation
• Ensuring that the various types of information are collected, organized and 

stored with full access by all parties.
• Verify - Open book access to the party’s costs and resource availability
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Intense Collaboration and Integration - A Recipe for 
Success

• Research provides convincing evidence 
that as the number and intensity of 
Collaboration and Integration Principles 
and Methods Increase – Project 
Success Rates Increase.

• Restarting projects with specific goals 
to mitigate the impacts to Schedule, 
Cost, Quality and Safety caused by the 
COVID-19 Pandemic requires new 
approaches

• The intense use of multiple 
Collaboration and Integration 
Principles and Methods will improve 
project restarts after being shut down 
for months
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Source CII  RT 341 – “Integrated Project Delivery for Industrial Projects”  August 2018



Intense Collaboration and Integration - A Recipe for 
Success
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Source CII  RT 341 – “Integrated Project Delivery for Industrial Projects” August 2018



Intense Collaboration and Integration - A Recipe for 
Success

Five simple steps to get started
1. Select a Neutral Facilitator
2. Define the Desired Outcome(s) 

in Restarting the Project
• Safety, Quality, Scope, 

Schedule, Cost
3. Assemble the Cross Functional 

Teams
4. Develop the Action List required 

to get the project ready to 
restart

5. Select the Collaboration and 
Integration Principles and 
Methods - that apply to the 
Project, Action Lists, and Cross 
Functional Teams
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Intense Collaboration and Integration - A Recipe for 
Success
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Source: Lean Construction Institute 



Rigorous Project Change Management

• Change occurs during the development, 
planning  and execution of projects for a 
variety of reasons. 
• Regadless of the type and magnatude 

of a change, complex dynamics 
result.

• Elements of a project that are subject to 
change and affect the change 
management  process include:
• Project Scope, Project Organization, 

Work Execution Methods, Control 
Methods, Contracts and Risk 
Allocation

• Rigorous Change Management fully 
documents changes on a continuous  
basis and is a recommended Industry Best 
Practice to manage cost and schedule 
certainty. 

• Capturing, recording and agreeing to 
changes by type of change as they occur 
during each Phase of a Project has been 
proven to improve project success rates.  
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Source: CII SP 43-1 Project Change Management



Rigorous Project Change Management – Proper 
Categorization  
• Performance Related Change

• Those changes caused by performance of the parties with respect to their obligations under 
the project agreement for reasons that do not include the COVID-19 pandemic: 
• Design – IFC Drawings
• Equipment Delivery
• Permits, Construction Craft Productivity

• Scope Related Change
• Changes to the Scope of the Project with respect to original project requirements because of 

changing owner priorities and requirements, regulatory changes etc. 
• Capacity increases of decreases 
• Access to delays to site caused by other projects
• Permit delays, Court challenges 

• COVID – 19 Related Change
• Changes to the Project that are specifically related to the COVID-19 Pandemic based on the 

Force Majeure Language within the Project Agreement
• Schedule Delays, Work Stoppage, Partial Restarts, Phased Restarts
• Craft Availability, Craft Training, Craft Productivity
• Equipment Availability
• Mitigation Requirements, Work Face Distancing, Testing, Tracking, Administration
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Source: CII SP 43-1 Project Change Management



Third Party Support Resources

• Project Managers from the project parties typically have a full plate 
just with managing the planning and execution of their projects. 
• Depending on the Contracting Methods key project stakeholders 

have differing motivations.
• Experienced 3rd party resources provide dedicated neutral  support 

to work through the Changes and Claims that will arise out of the 
COVID-19 Force Majeure event to maximize mitigation and 
minimize litigation.
• These resources include:

• Facilitators
• Risk Specialists
• Change and Claims Managers
• Commercial & Contracts Managers
• Project Controls Specialists – Schedule and Cost
• Construction Specialists
• Engineer and Design Specialists
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Summary

Force Majeure Management – During the 
Covid-19 Pandemic Recovery:
• The impacts of COVID-19 are broad and 

very real and will be felt for quite a while 
• We all have a duty to mitigate COVID-19 

caused impacts based on our project 
agreements:

• Three methods to maximize the 
effectiveness of mitigation are:

1. Transparent Communications 
2. Willingness to Collaborate and 

Integrate using modern principles 
and methods 

3. Rigorous Change Management 
that clearly separates COVID 
Changes and Scope Changes from 
Performance Related changes. 
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Questions 
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